"SUBSTANCE" AND "PROCEDURE" IN THE
CONFLICT OF LAWS WALTER WHEELER COOKt "One by one we have seen how categories, which at first seem sharply defined, merge one into another, and how every classification when analyzed shows that some imaginary line has been arbitrarily taken as a boundary." 1 ALTHOUGH the foregoing passage was written by a distinguished worker in the field of physical science, it is the thesis of the present paper that it applies with equal truth in the field of legal study. For the lawyer's purpose every situation which confronts him is dealt with as falling into one or the other of two categories which are apparently supposed to be mutually exclusive and separated by a sharp boundary. Either this is a battery or not a battery, a trespass or not a trespass, etc., etc. 2 But such is the complexity of the universe as it presents itself to us that continually new combinations of elements appear; new, that is, in the sense that when we made our classification we did not have them in mind, and now that they present themselves we are in doubt into which class to put ' Professor of Law, The Institute of Law, The Johns Hopkins University. This paper contains the substance of one chapter of a book which the writer has in preparation. Portions of another chapter were printed earlier in (1931) 31 COL. L. REv. 368.
1. GILBERT N. LEwIs, THE ANATorziY OF SCIENCE (1926) 178. 2. "In our approach towards exactness we constantly tend to work out definite lines or equators to mark distinctions which we first notice as a difference of poles. It is evident in the beginning that there must be differences in the legal position of infants and adults. In the end we establish twenty-one as the dividing point. There is a difference manifest at the outset between night and day. The statutes of Massachusetts fix the dividing points at one hour after sunset and one hour before sunrise, ascertained according to mean time. When he has discovered that a difference is a difference of degree, that distinguished extremes have between them a penumbra in which one gradually shades into the other, a tyro thinks to puzzle you by asking where you are going to draw the line, and an advocate of more experience will show the arbitrariness of the line proposed by putting cases very near to it on one side or the other. But the theory of the law is that such lines exist, because the theory of the law as to any possible conduct is that it is either lawful or unlawful. As that difference has no gradation about it, when applied to shades of conduct that are very near each other it has an arbitrary look. We like to disguise the arbitrariness, we like to save ourselves the trouble of nice and doubtful discriminations." 0. W. HOLDIES, COLLECTED LEGAL PAPE s (1921) 232.
[ 333] them. The difficulty involved may perhaps be made more clear if we imagine that we are looking at a soft focus photograph of some person, and that our problem is to assign all the points to one or the other of the two classes, (1) "face" and (2) "background". At first, as our eyes are focussed upon the center, the photograph appears quite clear, but as we try to locate the outlines of the "face" we discover that it-is not possible to say definitely where the "face" ends and the "background" begins. Even if the focus be "sharp", we find ultimately the same difficulty, except that the zone of doubt is narrower. And if we use a microscope we find of course that the supposedly sharp line outlining the face has no real existence. Apparently all concepts which we use in our attempts to classify objects, events, or situations turn out to be surrounded by a "twilight zone" or penumbra, so that continually as our experience widens we are left in doubt, and in consequence are unable to make a purely mechanical or "logical" application of the concept to the ever-varying phenomena of life. 3 The purpose of the present paper is to examine into this difficulty as it is exemplified in one problem in the Conflict of Laws, and if possible to point out what has to be done if this difficulty is to be handled in a satisfactory way.
We can perhaps best present our problem by quoting a typical statement of the problem as found in a recently published text-book on the Conflict of Laws.
"When a plaintiff sues in one jurisdiction upon a claim which he says accrued to him under the laws of another, an important distinction arises between what are called matters of right and matters of remedy, or matters of substance and matters of procedure." 4 After pointing out the difficulties which might arise if the court of the forum were to try to follow the "procedural law" of the foreign state, the author concludes: "Matters The general statement is not disputed; the difficulty comes in determining, on a concrete set of facts, into which class the case involved falls." V Then as we read the following sections of the text, dealing with the "application" of the distinction to various situations, we find a veritable chaos of conflicting decisions, as well as a great diversity of opinion on the part of the text writers. Consider the following typical illustration, taken from a recent paper by Professor Lorenzen, in -which he tells us that Anson and Browne take the view that the Statute of Frauds lays down a rule of evidence [and so, presumably, a procedural rule] , and that in this country Mr. Justice Loring and Professor Williston take the view that that statute lays down a rule of remedial procedure, but that Professor Corbin has reached the conclusion that it affects the substance of the contract -in which conclusion Professor Lorenzen concurs. 0 Why this difference of opinion? Obviously the matter deserves careful consideration.
As the present writer sees it, much of the difficulty arises from the failure on the part of both judges and text writers to state the problem accurately. Nearly every discussion seems to proceed on the tacit assumption that the supposed "line" between the two categories has some kind of objective existence, so to speak, and that the object is to find out, as one writer puts it, "on which side of the line a set of facts falls." 7 This way of stating the problem, if taken literally, seems to the present writer to start us off on the wrong scent, and so to divert our attention from the fact that we are thinking about the case precisely because there is no "line" already in "existence" which can be "discovered" by analysis alone. Obviously in the case of the photographs referred to above, there is no such "line", but rather a "no-man's land", the points of which can be assigned by the one making the classification either to the "face" or to the "background" without doing violence to "logic" or "reason". This brings us to a second part of the reason for the confusion which reigns in the discussion of the problem, viz., that since our 7. GooDRIcH, op. cit. supra note 4, at 160. It is of course quite possible to use language of this kind and yet not make the assumption under discussion, just as we continue to say that the sun rises or pets without assuming the Ptolemaic Astronomy. Loose statements of this kind are, however, dangerous if taken at their face value, as many if not most judges and writers seem to do. problem turns out to be not to discover the location of a pre-existing "line" but to decide where to draw a line, 8 we can make up our minds about the matter only by asking and answering the question, what difference does it make where we draw it? In the case of the photographs, clearly one never could come to an intelligent conclusion until he had asked and answered the question: For what purpose are we classifying these points? 9
In the case of the alleged distinction between "substantive law" and "procedural law", it needs first of all to be noted that for some purposes the basis for any such classification disappears entirely and all can be treated or regarded as "substantive". For example, if I wish to show the importance of studying "pleading" and "practice" in law schools, I may point out that just as the occurrence of certain events called offer, acceptance, and the giving of consideration give rise to a "substantive legal obligation" to perform a contract, so the occurrence of all the events of a properly conducted law suit-service of process, pleadings, proof, instructions of the judge to the jury, verdict of the jury, and judgment-gives rise to a new "substantive obligation", a "debt of record", on which suit can be brought. From this point of view, if I define as "substantive" the law which determines what facts give rise to legal obligations, all rules of law may be classified as "substantive". Shall I therefore conclude with Chamberlayne 10 that the distinction between 8. -Of course we can never "draw a line", i. e. something that has no width or thickness but merely length. All we do is to assign certain "points" to one or the other of our categories; there will always remain unassigned "points" between.
9., Compare the following remarks by William James in Some Probloma of Philosophy, reprinted in Tmi PHILOSOPHY Op WILLIAM JAMES (Kallon ed, Moder Library, 1925) 82. "The pragmatic rule is that the meaning of a concept may always be found, if not in some sensible particular which it directly designates, then in some particular difference in the course of human experience which its being true will make. Test every concept by the question "What sensible difference to anybody will its truth make?" and you are in the best possible position for understanding what it means and for discussing its importance. If, questioning whether a certain concept be true or false, you can think of absolutely nothing that would practically differ in the two cases, you may assume that the alternative is meaningless and that your concept is no distinct idea. If two concepts lead you to infer the same particular consequence, then you may assume that they embody the same meaning under different names."
10. "The distinction between substantive and procedural law is artificial and illusory. In essence, there is none. The remedy and the predetermined machinery, so far as the litigant has a recognized claim to use it, are, legally speaking, part of the right itself. A right without a remedy for its violation is a command without a sanction, a brutum fulmen; i. e., no law at all."
[Vol. 42 procedural and substantive law is "illusory and artificial"? Not so, unless I qualify my statement by adding, "for the purpose in hand." For other purposes it may become vital and important, and so "real" and "natural".
This brings us to a third part of the reason for the confusion in nearly all discussions, viz., the tacit assumption that the precise point at which the line between the two is to be drawn is the same for all purposes. This assumption is of course connected with the other assumptions already mentioned, namely, that the "line" is to be "discovered" rather than "drawn" and that it can be located without keeping in mind the purpose of the classification. If once we recognize that the 'qine" can be drawn only in the light of the purpose in view, it can not be assumed without discussion that as our purposes change the line can be drawn at precisely the same point. To do this is to forget that a word is the "skin of a living thought," 11 and that "words [and the concepts for which the words stand] are flexible," 12 and should be defined so as best to meet our needs.
The tendency to assume that a word which appears in two or more legal rules, and so in connection with more than one purpose, has and should have precisely the same scope in all of them, runs all through legal discussions. It has all the tenacity of original sin and must constantly be guarded against. We find examples of it wherever we turn. Contract and tort; contract and quasi-contract; action in rem, in personam, and quasi in rem;, title; general and special property-all these and a hundred others furnish examples of words which more often than not are supposed to have some one meaning, good for all purposes, when even a small amount of observation and analysis of the phenomena of legal decision as they occur will show the falsity of the assumption. For example, even an apparently simple word, or idea, such as "vessel", as the admiralty decisions show, turns out to be of varying scope as it is used first in one situation and then in another. Thus a craft launched but not yet completed has been held a "vessel" when the purpose is to give admiralty jurisdiction over deserting seamen, 13 but not a "vessel" in order to give admiralty jurisdiction over a construction 11. "A word is not a crystal, transparent and unchanged; it is the shin of a living thought and may vary greatly in color and content according to the circumstances and the time in which it is used." Mr. Justice Holmes, in Towne v. Eisner, 245 U. S. 418, 425 (1918 contract. 14 A raft of logs has been held a "vessel" for the purpose of giving a maritime lien for collision, 5 but not for a libel in rema for wages.' A barge or scow, even when anchored and used as a derrick boat, has been held a "vessel" under the Limited Liability Statute, 7 but a similar structure held not a "ship" for which a possessory action in admiralty would lie under the Admiralty Rule then in force.' 8 In the last mentioned case Pardee, J., recognized that the barges in question would probably be held "vessels" for salvage, towage, or collision purposes. 19 A sunken barge was held a "vessel" for maritime repair liens, 20 but not for the purpose of limiting liability. 21 We need not endorse all these decisions as "sound" in order to recognize that the particular purpose of the classification in each case is actually playing a part in bringing about what at first sight seems a great conflict of decision. 22 The tendency to forget the purpose of a classification and to assume without adequate discussion that a given word, here "vessel", has the same meaning in a number of different rules is strikingly illustrated by the decision in Reinhardt v. Newport Flying Service. 2 In that case an employee was struck by the propeller of a "hydroaeroplane" while it was drifting on navigable waters. It was held that since the plane was a vessel "while afloat upon waters capable of navigation" and so "subject to the admiralty" jurisdiction, Surely we do not need to conclude that because in a collision case the hydroaeroplane on the water ought perhaps to be held to be a "vessel" within the meaning of a marine insurance policy or to give a lien, it is therefore a vessel in the sense that one of the "crew" who "navigate" it while temporarily on the water can maintain a libel in rem? This would indeed be a "jurisprudence of conceptions." 25 Let us hasten to add that in saying this we are not denying that very often, perhaps usually, words used in more than one legal rule have, so to speak, a common core of meaning, so that many objects, events, or situations would at once be recognized as covered by them no matter what the purpose of the rule. For example, we may assume that the Europa while on a navigable water would be held to be a "vessel" within the meaning of the word as used in any of the admiralty rules; at least it is difficult to imagine an admiralty lawyer arguing to the contrary. This does not, however, take us far in dealing with cases which offer any difficulty, for these latter are those in which the meaning of the word (or scope of the concept) is in doubt. Were it not so there would be no problem for solution. It is the raft of logs, the floating derrick, the hydroaeroplane, which set us to thinking and arguing. relativity in the use of words. Note that while it is "in the air" the hydroaeroplane is not a "vessel", and, presumably, the State Workmen's Compensation Act applies. We thus have the somewhat curious result that the "crew" are entitled to compensation under the State Compensation law for injuries received when the plane is "in the air", but not for those which occur while the plane is "on the water".
26. "Thinking actually occurs only when an intelligent being capable of thought finds that he has to think; that is, finds himself in a situation where his habits and impulses no longer seem to suffice to guide his actions. He has then to stop to think. Thought arises, therefore, in a quandary, when he no longer seems to himself to know what to do, or is in doubt as to what he had 
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It may be well to add another word of caution before we proceed with our main discussion. This we may do by quoting once more from the physical scientist whose words stand at the opening of this paper. A little farther on in the book from which the former quotation is taken he adds: " . . . I once more express the hope that in attacking the infallibility of categories I have not seemed to intimate that they are the less to be respected because they are not absolute." 27 This word of caution needs to be uttered because the present writer has more than once found that the point of view here expressed is at times seriously misinterpreted by some who do not share it. For example, when some years ago the present writer at the meeting of The American Law Institute ventured to suggest that very possibly the word "domicile", as used in the Conflict of Laws cases, may not have precisely the same scope in different rules having different purposes, 28 he was interpreted by one speaker as having taken the view that "you cannot draw any generalizations." 20 Now of course any such statement would be obvious logical and philosophical nonsense. The moment one puts two objects, two events, two situations, into a single category, he is "generalizing". 8 0 The question is, how do we generalize? How are the concepts used in our generalizations formed? How are they actually used in our thinking? If, as the present writer said on the occasion referred to, concepts are tools which we use to aid us in determining what ought to be done in concrete situations, it is clear that we are not denying that we do generalize. But we need first of all, before making up our minds as to the exact scope to be given to the concept, to get clearly in mind and to keep in mind the purposes for which we are using the tool.
It is an unfortunate fact that not only lawyers but also scientists tend to fail to realize fully this relativity in the use of words and of concepts, and that it is connected with the ambiguity, so to speak, of the universe as we experience it. Thus many biologists still 30. Even the use of a proper name, such as Peter, involves in a certain sense "abstraction" or "generalization". There are "fleeting particular occurrences which make up the several appearances of Peter;" no one of these fleeting particular occurrences is precisely like any other. They are sufficiently "similar" so that I put them all into a single category, "Peter". See [Vol. 42.
exhibit; a tendency to believe that a concept such as "species" in their science is a single, unitary concept, the same for all purposes, having, so to speak, a sort of objective existence. The endless quarrels of biologists over the correct or proper definition of a "species" ought to show them that they are on a fruitless quest. Much tinie and labor would doubtless be saved if they were to heed the wise words of Professor T. H. Morgan:
"Is it not possible that the kind of classification [into species] the taxonomist needs for purposes of identification may be very different from the classification that the evolutionist needs to indicate lines of descent or relationship? Is it not possible that the geneticist may need still another classification to indicate how many genes certain types have in common and in how many they differ? Each of us might, if he wished, erect a species definition of his own, and each would be within his rights in forming such a definition." 31
If now in the light of the foregoing we examine into the distinction between "substantive law" and "remedial and procedural law" as that distinction is involved in legal problems, we find that this distinction is drawn for a number of different purposes, each involving its own social, economic, or political problems. In this discussion we shall enumerate only enough of them to bring out clearly the significance of the present approach for the solution of the problem of where the line is to be drawn in the field of the Conflict of Laws.
1. One group of cases deals with a question of constitutional law, viz., how far may legislative bodies go in making statutes retroactive, when the constitution contains, as do some of our state constitutions, provisions forbidding retrospective legislation? Thus we find it stated in 12 Corpus Juris, 1088:
"Constitutional prohibitions against retrospective laws are generally held not to apply to acts which affect procedure only." An example of the cases there cited in support of the statement is Gibson v. Chicago Great Western Ry. Co., 32 in which the statute in question was upheld on the ground that it "related solely to the remedy" and that "this court has repeatedly held that acts of the Legislature which relate only to the remedy of existing causes of action" do not violate the "retrospective" clause of the state constitution. 
T. H. Morgan, The Bearing of Mendclism on the
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2. A second group, similar to the first, has to do with the ex post facto clause of the Constitution.
3. A third group, again more or less similar to the foregoing, has to do with laws "impairing the obligation of contracts." 33 4. A fourth group has to do with the question whether a statute general in terms and not professing to be retroactive shall be construed as retrospective in operation. A leading example of this use of the distinction is Jacobus v. Colgate, 84 in which the court refused to apply a statute allowing actions for trespass to foreign land'to acts of trespass committed before the passage of the law. 8
5. Another group of cases consists of situations presented to State courts for decision, in which the State court is to apply federal statutory law but follow its own "procedural law". An example is Barnet v. New York Central and Hudson River Rr. Co.3 0 discussed below.
6. Still another group has to do with the interpretation of the federal statute directing the federal courts, in civil cases other than equity or admiralty cases, to follow state procedure. 87
7. Closely connected with the preceding group are the cases in which the federal court of equity, professedly following the "procedure" established by the federal equity rules, is asked to take action to enforce what is described as a new "substantive equitable right" created by a state statute. 38 8. As our final group we have the cases in the Conflict of Laws, in which the "substantive law" of some foreign state is to be "applied" to determine the "substantive rights" of the parties, but the 33. Note that in this group and in some others the distinction we have under consideration is not the only criterion used in reaching a conclusion. In all, however, the distinction plays an important part. 
37.
Here the federal courts may, it seems, still refuse to follow a rule even though it be one of procedure if it has to do with "minor details" or if to follow it would "hamper the administration of justice." See Note (1922) 35 HARv. L. REv. 602. The result of the statute and of Swift v. Tyson, 16 Pot. 1 (1842) and similar cases is that in "diversity of citizenship" cases the federal court follows its own ideas of the "substantive common law", but the state "procedure" with the exceptions noted.
See The Effect of State Statutes on Equity Jurisdiction in the Federal
Courts, Comment (1923) [Vol. 42
"remedy" and "procedure" to enforce these "rights" are to be determined by the law of the forum. 3 9 If we glance back over this list of purposes for which the distinction we are discussing is drawn, we see at once that a person asking where the line ought to be drawn might well conclude that this ought to be at one place for one purpose and at a somewhat different place for another purpose. 40 For example, in group one, dealing with the constitutionality of retroactive laws, it seems clear that the idea underlying the use of the distinction is, that while it would not be fair to individuals to alter their so-called "vested substantive rights" by subsequent legislative enactment, it is not to be expected that the "machinery for the enforcement" of those rights will remain unaltered. The precise meaning to be given to "substance" and to "procedure" ought, therefore, to be determined in the light of this underlying purpose to be fair to the individuals concerned. 4 '
If we turn to group 8, i.e. the Conflict of Laws cases, we find a very different purpose. In determining the legal consequences of certain conduct or events it has seemed reasonable to apply "foreign substantive law" because of some factual connection of the situation with the foreign state; but on the other hand it would obviously be quite inconvenient for the court of the forum, though not unfair to the litigants concerned, to take over all the machinery of the foreign court for the "enforcement", as we say, of the "substantive rights." If we admit that the "substantive" shades off by imperceptible degrees into the "procedural", and that the "line" between them does not "exist", to be discovered merely by logic and analysis, but is rather to be drawn so as best to carry out our purpose, we 39. Under Article V, Sec. 1 of the Covenant of the League of Nations "except as -where otherwise especially provided by this Covenant, or by provisions of the terms of the present Treaty, decisions at any meeting of the Assembly or of the Council shall require the agreement of all the Members of the League represented at the meeting," and by Sec. 2. of the same article "all 'matters of procedure at meetings of the Assembly and of the Council , * . may be decided by a majority of the Members of the League represented at the meeting." (The italics are the present writer's.) As would be expected, the "application" of these provisions has already led to much difference of opinion as to the scope of "procedure". For example, the question of allowing the representative of the United States to sit with the Council in the discussion of the Manchurian question was declared to be one of "procedure" only. 
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YALE LAW JOURNAL see that our problem resolves itself substantially into this: How far can the court of the forum go in applying the rules taken from the foreign system of law without unduly hindering or inconveniencing itself?
Against the inconvenience involved in learning the foreign rule is the fact that so closely are "procedure" and "substance" connected that in many cases a refusal to accept the foreign rule as to a matter falling into the doubtful class will defeat the policy involved in following the foreign substantive law. Clearly a decision on this basis might place the line at a somewhat different point from where it might be drawn when the purpose is that involved in the consideration of the cases in the first four groups. Only after the most careful consideration ought it to be concluded that decisions relating to one of these problems are to be followed as "precedents" for the decision of cases in another group. This is not to say that they ought to have no weight at all; far from it. It is merely to point out that at most they make out a Prima facie case, and even that is perhaps to overstate the case for their use as precedents in really doubtful cases involving different purposes. Let it be once more emphasized that in a vast number of cases, nearly all of which never get into court, the distinction is so clear that a given situation if presented to a court would in all probability be treated without discussion as falling into one of the two classes, no matter which of these groups of cases might be under consideration.
Dean Pound has written much about "mechanical jurisprudence", a "jurisprudence of conceptions". Of course in a very real sense all jurisprudence is one of "conceptions". What frequently is happening in the cases Dean Pound refers to is, it is believed, that a court will unthinkingly assume that the definition given to a word in one legal rule is to be followed blindly when the same word ap. pears in a different rule having a different social, economic, or political purpose. To do this is not, as one might at first sight con. clude, "the extension of a maxim or a definition with relentless disregard of consequences to a 'dryly logical extreme'." 422 Only after one has made the indefensible assumption that the definition of the word (or concept) given in one rule is applicable without further thought in connection with a different rule, can there be Once the relativity in the use of words and of the concepts for which the words stand is recognized, it is seen that "logic" alone does not and can not settle the matter.
In the light of this analysis, we shall not be surprised on examination of the decisions of the courts to find that -what is held "procedural" in one rule is treated as "substantive" in another, and as a matter of fact this is precisely what we do find. For example, where the problem is whether a statute shifting the burden of proving contributory negligence from the plaintiff to the defendant is to be given a retroactive effect, and whether to do so will be constitutional, the answer of the courts usually is that since the statute affects procedure only and not substantive law, it is to be given a retroactive effect and to do so is constitutional. 4 But where the problem involved falls into group 5, i e. cases where a state court is applying federal substantive law but its own procedure, it is held that the question of the location of the burden of proof in a negligence case is one of substantive law. 46. In its opinion the court said at 198 et scq., 118 N. E. at 626 Ct seq.: "In both the state and the United States courts where proof is given that goods are damaged in the hands of the carrier, the burden is upon him to show that the damage arose from some cause for which he was not liable. They differ, however, in this: In the United States courts where the carrier shows that the loss was occasioned by the act of God he has done all that is required. If the shipper then claims that the carrier's negligence also directly contributed to the injury, he must show that fact. In New York, on the other hand, the burden is upon the carrier to show both the act of God and his own freedom from contributing negligence . . . As to the question of proximate cause, when we have to do with interstate shipments we must follow the United States courts. If, however, the rule as to the burden of proof is simply a rule as to procedure and evidence we should be guided by our own precedents. For some purposes it has been so held by us. (Sackheim v. Pigucron, 215 N. Y. 62). But in determining the boundary between state and federal jurisdiction the Supreme Court has held it to be a rule of substance. (Sout iera Is this latter result "inconsistent" with the decisions involving retroactive laws? It seems not. In one group fairness to the litigants is the test; in the other, Congress has laid down a uniform policy with reference to interstate carriers, and to make sure that that policy is fairly carried out may require that state rules as to burden of proof shall be ignored. The result in neither of these groups of cases is decisive for the Conflict of Laws cases, where the inconvenience to the court of the forum is the only reason for refusing to apply the rules of the "place of wrong" as to burden of proof. In view of the fact that to-day it is generally no more difficult to know the foreign rule as to burden of proof than it is to know the foreign "substantive law", much can be said for holding the question, at least in the negligence cases, to be "substantive" in the Conflict of Laws cases, for often the location of the burden in these cases is really decisive as to which side will emerge victorious.
On the other hand-to take a fairly clear case-there would obviously be no reason why in a forum having one system of pleading facts the court should follow the style of alleging facts prescribed by the law of the foreign state whose "substantive law" is being applied. The change from one style of alleging facts to the other would not as a rule substantially affect the probable outcome of the suit, as does the shifting of the burden of proof, and there would therefore be no advantage to offset the great inconvenience to the court of the forum if it were to try to follow the intricacies of a foreign system of pleading. Indeed, one may hazard the statement C. A. 2d, 1930) that Central Vermont Ry. V. White, supra, held that "the procedure was a part of the (federal] statute, and that the state courts must conform," conform, that is, to federal procedure as well as substantive law; and that similarly the federal court in applying a state statute must follow as "authoritative" the "procedure adopted by the state court in its administration." But surely the federal court is not bound to follow all the procedure of the state court. If not, our problem remains essentially unaltered, viz., how many of the state "rules" are to be followed? Apparently enough to be sure that the state's policy in enacting the statute is fairly carried out. The note in (1931) 31 CoL. L. REV. 885 treats the case as an example of a tendency to depart from the rule that the "law of the forum governs procedure," and to apply the "procedural devices" of the "lox loci". It should be noted that Pariso v. Towse is the reverse of the Central Vermont Ry. v. White case, the question being whether state decisions as to the effect of a "rebuttable presumption" are "binding upon" the federal court equally with the state court's ruling on. the "substantive law" of the state statute.
[Vol. 42 that this question of the precise form of allegations of fact would, if presented for decision, turn out to be "procedure" in all the eight groups of cases.
In the light of the foregoing, may we not fairly conclude that so long as we assume that the distinction between "substance" and "procedure" has a more or less "real" or "objective" existence, and is to be found at the same point for all purposes, the phenomena of judicial decision appear hopelessly inconsistent and chaotic, but that much of this disappears when we classify the decisions according to the type of problem presented? 4 7 Additional light will perhaps be thrown upon the matter if, before we examine the decisions further, we attempt to clarify our minds upon certain other fundamental matters involved in our discussion. Down to the present we have more or less tacitly assumed that we know, and that the reader will know, what we mean when we use such a word as "right", in the sense, of course, of a legal and not merely of a moral or some other kind of right. This is perhaps an unwarranted assumption, at least if we mean by it that students of law or of "jurisprudence" are in agreement upon the matter. In the present paper all that can be done is to state the meaning which, it seems to the author, is most useful in the solution of the problem which confronts us. That meaning is the one so well expressed by Mr. Justice Holmes in his illuminating paper on "Natural Law": "For legal purposes a right is only a hypostasis of a prophecy-the imagination of a substance supporting the fact that the public force will be brought to bear upon those who do things said to contravene it-just 47. Of course not all conflict of decision is thus accounted for. All that is meant is that a classification of the cases in terms of the purposes involved discloses that the "chaos" is not nearly so great as is usually supposed. In the proposed book of which this paper is a part there will appear a more detailed examination of the various rules and of the cases than is possible within the limitations of the present paper.
In his excellent paper on The Statute of Frauds and thc Conflict of Laws, op. cit. supra note 6, Professor Lorenzen, while at some points recognizing rather clearly the relativity in the use of terms here insisted upon (see especially the .argument on pages 330-331), at other points shows a tendency to adopt a more traditional point of view. For example, on page 327 he speaks of the "need of restricting the term 'procedure' to its proper signification" (the italics are the present writer's) ; on page 322 he seems to argue that decisions that "the statute of frauds does not affect contracts made prior to its enactment", i.e., is "substantive", show that it ought to be so regarded in the Conflict of Laws cases; and on page 329 he refers to the doctrine of Leroux -V. Brown, 12 C. B. 801 (C. P. 1852), to the effect that the statute affects procedure, as "erroneous", and the contrary doctrine as "correct".
as we talk of the force of gravitation accounting for the conduct of bodies in space." 48 If we follow this definition of "right", when we say that one person has a certain "right" against another, we are making a prophecy, to the effect that if the other'person, usually stated to be under a "correlative duty", acts (or fails to act) in a certain way or ways, and if the one having the "right" appeals in the proper way to the proper officials of the state, these officials will take appropriate official action to bring the public force to bear upon the defendant. 4 0 Writers and at times judges distinguish between "primary" rights and "secondary" rights. 50 In the case of "trespass to land", for example, it is frequdntly said that the owner of the land has a primary right in rem "against all the world" that they keep off the land, etc., except under certain specified circumstances; "I and that . after some one has "trespassed" unlawfully, the owner has a "secondary" right to damages as against that person. If we adhere to our definition of right, we are compelled to say that the assertion that A has a primary right against B that he refrain from trespassing is a bit of shorthand, a conventional way of stating our prediction that if B acts in a certain way and A calls upon the state officials in the proper way, they will take certain specified action against B, 52 and that the assertion that when B trespasses unlawfully a "secondary" right "comes into existence" is merely another bit of shorthand, a conventional way of stating that now we can make the prophecy omitting the "if" so far as the conduct of the trespasser is concerned, for that has happened.
3
Now obviously we do not make either of these prophecies unless we feel that there is a sufficient degree of certainty that the specified official conduct will happen if the "injured party" takes the appro- 
N. E. 837 (1916).
We might call the primary rights "antecedent" and the secondary rights "remedial". See HoHFELD, FUNDAMENTAL LEGAL CONCEPTIONS (1923) 150. But "remedial" is so often used to mean "procedural" that this usage has obvious dangers. Hohfeld suggests "tertiary or procedural" for the third class having to do with the mode of enforcing the secondary right. priate steps to set the officials into action. We thus find ourselves beginning to consider what these appropriate steps are, and so find ourselves in the field of "remedies" and "procedural law". At first sight these distinctions seem clear enough, but let us not overlook that our "substantive right" prophecy is no more than a prophecy that these steps if taken will probably result in the specified official action. In a sense, therefore, we may say that the "substantive right" is, so to speak, a shadow which these (hypothetical) coming events cast before them.
51.
In the light of this analysis, let us consider the question of which "form of action" is available to the injured party. Are we confronted with a question of "substantive law" (primary and secondary rights), or is it one of "remedial" or "procedural" law? If we look at the decisions in the Conflict of Laws we find that the orthodox view stated in the opinions afid in texts is that the "matters pertaining to the form in which the action is brought" are "clear instances of what relates to the remedy, to be settled by the lex fort. This includes whether . . . it is at law or in equity, whether it should be assumpsit, covenant, or debt." 54
The word "remedy" is of course highly ambiguous and needs definition before we can make up our minds whether or not we can agree with the writer from whom we have just quoted. Sometimes what we have above called the "secondary right" is described as "remedial", i.e., the "remedy" for "breach" of the "primary right". Now clearly this kind of "remedial right" is as much "substantive" as the primary right itself, as indeed the author himself recognizes when he distinguishes between the substantive "primary" and "secondary" rights on the one hand and on the other the procedural "remedial right" (i.e., the "means given for enforcing the claim").r" Consider now the rule that at common law replevin would not lie for the mere unlawful detention of a chattel (by a bailee, for example), a "trespassory taking" being necessary. Was this a rule relating merely to the "remedy", i.e., "procedural law', or was it "substantive"? Note that in the case of the bailment, where the bailor could bring only detinue, the judgment was in the alternative, that the plaintiff recover either the chattel or its value; a judgment which could be satisfied by the defendant by paying the value and keeping the chattel. Nominally an action to recover possession of a chattel, detinue thus turns out to be substantially an action 54. GOODRICH, op. cit. supra note 4, at 159. -55. Id. at 158.
for damages for the value of the chattel. 50 Replevin, on the other hand, was an action in which the common law court made a real attempt to restore the chattel to the plaintiff.5 7 Suppose now by judicial legislation or statute replevin is extended to cover cases of unlawful detention: have we merely changed procedure, or have we at the same time altered substantive rights? Note that now the bailor can be said to have a right to specific restoration of the chattel, whereas before his right might fairly be described as no more than a right to either restoration or damages.
58
Or consider the rule that the doctrine of "undisclosed principal" in agency does not apply to contracts made by the agent in his own name, but under seal-obviously, one is tempted to say, a rule of "substantive law". Assume now that a contract is made and to be performed in State X, under the law of which a mere "scroll" made with ink is not regarded as a "seal", and that an action by the third party against the undisclosed principal is brought in State Y, in which a written agreement of this kind executed in the State is regarded as a sealed agreement. Assume, also, for the sake of simplicity in our argument, that both states still have common law pleading, including forms of action. If the form of action is determined by the law of the forum,5 9 the action will have to be "covenant" because of the "seal", and as a result the' action will not lie, for only the parties named in a sealed instrument can sue and be sued on it.6o If, on the other hand, the form of action were to be determined by the law of the place of contracting (and of performance),61 the form would be "assumpsit", as the agreement is "unsealed", and so the action would lie. Clearly "substantive rights" are here so intertwined with "form of remedy" or form of action that it is "obvious" that we are not dealing merely with the "means of enforcing the substantive rights". We are, if not clearly 56. "This action [of detinue] is as nearly an action of the nature of debt as can well be; for in detinue the plaintiff can only recover the value of the article,, and can not, by any means, obtain possession of the chattel itself." Maule, J., in Walker v. Needham, 3 M. & G. 557, 563 (C. P. 1841). This led to the development of "equitable replevin" where the chattel was "unique".
57. Not always with success, of course. 58. That is, in a court of common law. In equity, if the chattel were "unique", he had an equitable right to specific restoration.
59.
That is, if the court of the forum applies to this "conflict of laws case" the same rule that it applies to similar agreements executed in the state. 
61.
That is, if the court of the forum applies to this "conflict of laws case" the same rule that the foreign state would apply to a similar agreement executed in that state.
[Vol. 42 in the field of substantive law, at least in the "no-man's land" of our classification, and in deciding what to do need as always to consider the reasons for which that classification has been and is being made. That, it will be recalled, in the Conflict of Laws cases, is the inconvenience to which the court of the forum would be put if it were to try to follow not only the "substantive law" of a foreign state but also its pleading, practice, etc. One might well argue that that inconvenience is not so great in the case put as to lead to applying the lex fori to the determination of the form of action. 2 In other cases, however, the effect of a decision between two possible forms of action may have a less obvious, but none the less very real, effect upon "substantive rights". Take the case of a negligent but otherwise "direct" injury, e.g. an automobile accident in which D, the defendant, it is alleged, has negligently injured P, the plaintiff. At common law the plaintiff could bring either trespass or trespass on the case, i.e., either allege that the defendant ran the automobile against the plaintiff's person or automobile, as the case may be, or that he so negligently, etc. drove the automobile that "in consequence of" the negligence the automobile was driven against the plaintiff, etc. This shift from one form of action to the other ought not, perhaps, to make any difference in the outcome of the litigation. Nevertheless under the common law system there is some evidence that it perhaps did. In trespass vi et ar-mis, it was not necessary to allege that the defendant's act of trespass was unlawful or wrongful, and so we find it stated that in trespass for colliding with plaintiff's carriage contributory negligence was a plea in excuse, i.e. had to be alleged by the defendant. 3 On the other hand, in an action on the case the declaration had to allege facts showing a "wrongful act", and so, we are told, "a plea in excuse in this action is on principle impossible." 6 From this it follows that "if the plaintiff is guilty of negligence [contributing to] causing the injury, then the defendant's act, which the plaintiff has helped to make effective, is not wrongful . . . Evidence of contributory negligence tends to support a denial . . . "65
The plaintiff's choice of the form of action thus might have an important effect upon his chances of succeeding in the action. By choosing trespass he could apparently place upon the defendant the 
Ibid.
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burden of alleging and perhaps, logically, of establishing the plaintiff's contributory negligence, but if he chose "case" the defendant's plea of not guilty would apparently leave the plaintiff with the burden of establishing his own due care as well as the defendant's negligence. 6 6 Thus the shift from one to the other might make all the difference in the world as to the outcome of the suit. The connection with "substantive rights", though less obvious at first sight, is nevertheless clearly present.
May one whose chattel has been converted, with a resulting enrichment of the wrongdoer, sue in assumpsit for goods sold and delivered? Some states say yes, others no. 67 Suppose the conversion occurs in State X, which normally allows assumpsit, and the suit is in Y, which normally does not. Apparently we are dealing with "procedure", "the means for enforcing the right", but note that apparently in the absence of a statute the trover action would die with the death of the tort feasor, 8 but the assumpsit action would survive against the estate. Assume that the suit -in Y is assumpsit against the executor or administrator of the deceased tort feasor; if we apply the lex fori, on the ground that "the form of the action is a question of remedy or procedure", a recovery against the estate is denied 6 11 -an obvious effect upon "substantive rights".
Enough has perhaps been said to show that many of these problems of the form of action fall at least within the "twilight zone" of our distinction between "substance" and "procedure", and must therefore be solved by keeping in mind the purpose in view in drawing the distinction. May it not turn out that in some cases the question of the "form of action" has so little relation to "substance" that the lex fori ought to govern, 70 but that in others the real problem has so much to do with whether the plaintiff shall be given an effective right that the views of the "place of wrong" or of 66. Our discussion is confined to the English common law cases. It is possible also that a shift from trespass to case might affect questions of the measure of damages.
WooDWARI, TH. LAW OF QuAsi CONTRACTS (1913) § 273.
68. Hambly v. Trott, Cowper 371 (K. B. 1776). In this case apparently the court might have refused to apply the maxim actio personalis moritur cm fpersona to the trover action had they not believed a quasi-contractual action in assumpsit could be brought.
69. Possibly the forum might take the view suggested by the dictum in Jones v. Hoar, 5 Pick. 285 (Mass. 1827) that assumpsit would lie against the executor even though not against the converter while alive.
70. As might be the case in the "waiver of tort" problem put in the text if by the law of both State X and State Y the tort action would survive against the converter's estate, and the measure of damages in both forms of action proved to be the same.
[Vol. 42 the "place of contracting", etc., with reference to the "form of action" ought to be the decisive ones? The matter at least deserves more careful consideration than it has thus far received.
If we ask how it comes that these cases dealing with the form of action have so easily been relegated to the field of procedure, perhaps we may say that in addition to, or rather under the influence of, the tacit assumptions discussed at the opening of this paper, it has been unthinkingly assumed that because Chitty on Pleading and all other books on that subject very properly devote a large part of their space to the scope of the forms of action-for their purposes the rules governing them may well be regarded as procedural-they must be procedural for all purposes and so for the decision of cases in the Conflict of Laws. Surely this is a conclusion that will not stand examination.
Consider, as another example of the type of problem under consideration, the nature of "presumptions". We are told by the latest text on the Conflict of Laws that "the ordinary [i.e. so-called rebuttable as distinguished from conclusive] presumption is not a rule of substance but procedure." 7 '
The reasons given are as follows: "It 'attaches to one evidentiary fact certain consequences as to the duty of production of other evidence by the opponent'; in other words, determines, under certain circumstances, which party has the burden of going ahead with further evidence. It relates, therefore, to the manner in which facts are to be proved, rather than to the facts themselves, and it would be expected that it should be called a matter of procedure, governed by the law of the forum." 72 It is believed the matter is not quite so simple. Consider a concrete example. There is a well known presumption which in substance is that a person who has been absent seven years without being heard from by those who normally would hear from him is presumed to be dead. 7 3 This is not a "conclusive presumption" but is "rebuttable". If we examihe into the way the presumption actually works at a trial, we shall make an interesting discovery. Assume that by the declaration or complaint certain facts, call them A, B, C, are alleged, C being the death of the person concerned; and that A and B are admitted, C being the only fact in issue. At the trial the one alleging C offers evidence sufficient to go to the jury tending to establish that the person alleged to be deceased has Is not the proper instruction to the jury-assuming a general verdict is to be brought in-that (since A and B are admitted) if they find X established, the "presumption of death arises," and they are to find for the plaintiff? 74 Or, if a special verdict is to be brought in, the truth or falsity of X, not C, is actually the issue passed upon by the jury. Apparently this fact is somewhat obscured by the technical rules applicable to special verdicts, for the following reasons. The general rule is that a special verdict must conform to the pleadings; by the pleadings the issue is C, not X; 7 hence (it seems) the verdict in this case must on its face find C, and not merely X. This technical rule, however, must not be allowed to deceive us, for what actually happens in such cases is that the jury is peremptorily directed by the court to find C if they find X, i.e., they actually pass only upon the truth or falsity of X, and not of C, in spite of the appearance to the contrary produced by the (directed) recital of C in the verdict.
If the foregoing analysis is sound, a presumption of this kind, so long as it operates, changes the issue which the triers of fact must pass upon from C to X, and is a rule of law which directs the legal tribunal to attach under specified circumstances the same legal consequences to A, B and X that normally would attach to A, B, and C. 76 May we not argue, therefore, that from this point of view we have a rule which for some purposes at least may be regarded as a rule of "substantive law", i.e., a rule which determines what facts have certain specified legal consequences? It is perhaps unnecessary to emphasize that the purpose of this argument is not to show that this rule of law is always and everywhere to 74 . See, for example, Biegler v. Supreme Council of American Legion of Honor, 57 Mo. App. 419 (1894) . Presumably the instruction to the jury would take the form of a peremptory direction that if they find X, they are to find 0, and so for the plaintiff.
75. As a matter of pleading, if the operative facts are A, B, and C, it is not sufficient to allege A, B, and X, even though X would raise the (rebuttable) presumption of C. See Prudential Insurance Co. of America v. Moore, 197 Ind. 50, 149 N. E. 718 (1925) . I am indebted to Professor E. W. Hinton for this reference as well as for aid in stating the procedure in the case of special verdicts.
76. To be sure, if other evidence is offered by the opponent, not controverting X, but tending sufficiently to show that the person in question is actually alive, even though X may be true, the "presumption" can no more be relied upon, and the triers of fact must pass upon the truth of C. See Directors of the Prudential Assurance Co. v. Edmonds, L. R. 2 App. Cas. 487 (H. L. 1877).
[Vol. 42 be treated as "substantive"; far from it. For the purposes connected with a number of our groups of cases enumerated above it may well be that the underlying purpose in drawing the distinction will best be carried out by assigning this particular rule to the "procedural" category. For example, this might well be true in the first four groups of cases. On the other hand, obviously it was considerations of the underlying policy involved which in Barnet v. New York Central & Hudson River Rr. Co. discussed above 7" led to a somewhat similar rule being classed as substantive for the purpose in hand, viz., to carry out effectively the policy of the federal law in establishing a uniform rule to govern interstate shipments.
A similar analysis may be made in the case of other "rebuttable presumptions". Space permits no more than a brief statement of one of these, which, however, is usually regarded as "substantive". In equity it is held by the English and many American courts that where land is conveyed to A, but the purchase price is paid by B, there is, in the absence of all other evidence, a "resulting trust" for B, not within the Statute of Frauds. This rule is, it is believed, usually treated as a part of the "substantive law", and taught in the course on Trusts in law schools; yet it operates very much as does the presumption of death just discussed. Given facts X (conveyance to A) and Y (payment of purchase price by B) and nothing more, there is a "resulting trust" in favor of B. 78 A rule of substantive law? Note that if there is added fact Z, that A is a child or the wife of B, the "resulting trust" is "rebutted', and there is a "presumption of an advancement" to the child or wife. This, however, is again not "conclusive", for evidence is admissible tending to establish fact W, that although A is a child or the wife of B, the latter has taken possession of the land. If this fact W is established, there is a rebuttal of the "presumption of advancement" and A holds in trust for B, 79 or, apparently, if by oral proof it is established that no advancement was intended, the "presumption of advancement" is rebutted and A holds in trust for B. 80 Apparently we have here a series of rules comparable in many ways to the "presumption of death" rule, and yet they are thought of as "substantive" by teachers and writers on the law of Trusts, and very properly so from their point of view.
The gist of our argument is, then, that all such cases fall into the no-man's land, the twilight zone of our classification, where a 
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YALE LAW JOURNAL decision one way or the other is in the abstract equally possible or "logical", and that therefore no intelligent conclusion can be reached in any particular case until the fundamental purpose for which the classification is being made is taken into consideration.
Before we close, it should be noted that in the final analysis the choice of what we may figuratively call the "border line" is in any of these groups of cases bound to appear to some extent arbitrary. This is what Mr. Lewis had in mind when in the paragraph quoted at the opening of this paper he said that "some imaginary line has arbitrarily been taken as a boundary." Once again, however, all this does not diminish the usefulness or the good sense of the classification; it merely suggests its nature and its limitations. Because the child grows by imperceptible degrees into the adult, so that no real "line" of division between the two is discernible, but must at last be drawn somewhat arbitrarily, it does not follow that the distinction between child and adult is not a useful one. Quite the contrary. Whether we will or no, we are compelled to distinguish between the capacity of the child and the adult to make contracts and convey property, to commit torts, to commit crimes, to marry, to consent to sexual intercourse, etc., etc. In these cases we do not hesitate to recognize the arbitrariness with which the precise point of division is selected, and that it is placed at one point for one purpose, at a second for another purpose, and at a third for a still different purpose. 81 There is, then, no reason to be disturbed when we find a similar arbitrariness'at the border line and a similar relativity of decision Iin,such a field as that under consideration.
It is just what we ought to expect if we keep in mind certain rather obvious but often overlooked truths about the nature of classification. 2 81. Note how as the purpose varies the age at which the child has "capacity" varies. Twenty-one for ordinary contracts; something less for entering into a valid marriage; a different age for "capacity to commit crime"; another in the "age of consent" cases; and so on.
82. "I have heard it suggested that the difference is one of degree. I am the last man in the world to quarrel with a distinction simply because it is one of degree. Most distinctions, in my opinion, are of that sort, and are none the worse for it. But the line which is drawn must be justified by the fact that it is a little nearer than the nearest opposing case to one pole of an admitted antithesis. When a crime is made burglary by the fact that it was committed thirty seconds after one hour after sunset, ascertained according to mean time in the place of the act, to take an example from Massachusetts (R, L. c. 219, § 10), the act is a little nearer to midnight than if it had been committed one minute earlier, and no one denies that there is a difference between night and day. The fLiung of a point when day ends is made inevitable by the admission of that difference." Holmes, J., dissenting, Haddock v. Haddock, 201 U. S. 662, 631 (1906).
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